UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-27-2016

State v. Orr Appellant's Brief Dckt. 43306

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported
Recommended Citation
"State v. Orr Appellant's Brief Dckt. 43306" (2016). Not Reported. 2535.
https://digitalcommons.law.uidaho.edu/not_reported/2535

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Not Reported by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please
contact annablaine@uidaho.edu.

SARA B. THOMAS
State Appellate Public Defender
I.S.B. #5867
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
I.S.B. #6406
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
NICHOLAS ORR,
)
)
Defendant-Appellant.
)
___________________________)

NOS. 43306 & 43307
ADA COUNTY NOS. CR 2014-20
& 2014-7788
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In this consolidated appeal, Nicholas Orr appeals from the district court’s orders
denying his Idaho Criminal Rule (hereinafter, Rule) 35 motions for reduction of
sentence.

He asserts that the district court abused its discretion by denying his

motions.
Statement of the Facts & Course of Proceedings
In docket number 43306, Mr. Orr was charged with one count of arson in the first
degree. (R., p.43.) He pleaded guilty and the district court imposed a unified sentence
of twenty-five years, with three years determinate. (R., p.72.) He subsequently filed a
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Rule 35 motion for reduction of sentence, which was denied. (R., pp.76, 91.) Mr. Orr
appealed.
In docket number 43307, Mr. Orr was charged with attempted strangulation and
intentional destruction of a telecommunication line or a telecommunication device.
(R., p.164.) Mr. Orr pleaded guilty to an amended charge of domestic violence and the
district court imposed a unified sentence of ten years, with three years determinate.
(R., p.183.) He subsequently filed a Rule 35 motion for reduction of sentence, which
was denied. (R., pp.189, 207.) Mr. Orr appealed. (R., p.210.) He asserts that the
district court abused its discretion by denying his Rule 35 motions in both cases.
ISSUE
Did the district court abuse its discretion when it denied Mr. Orr’s Rule 35 motions?
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Orr’s Rule 35 Motions
So long as a sentence is within the statutory limits, the appellant must show that
the trial court, when imposing the sentence, clearly abused its discretion. Where
reasonable minds could differ whether a sentence is excessive, this Court will not
disturb the decision of the sentencing court. State v. Knighton, 143 Idaho 318, 319
(2006). A sentencing court's grant or denial of a Rule 35 motion is also subject to the
discretionary standard of review. Id.
A successful appellant must establish that, under any reasonable view of the
facts, the sentence was excessive considering the objectives of criminal punishment,
which are: (1) protection of society; (2) deterrence of the individual and the public
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generally; (3) the possibility of rehabilitation; and (4) punishment or retribution for
wrongdoing. Id. at 319-20. If the sentence was not excessive when pronounced, the
defendant must later show that it is excessive in view of new or additional information
presented with the motion for reduction. Id. at 320.
Mr. Orr submitted seven documents to the court at the Rule 35 hearing. (See
Defendant’s Exhibits A-G.) He submitted a judgment for child support, indicating that he
was to pay $197.00 per month in child support payments. (Defendant’s Exhibit A.) He
also attached an order of default from the same case. (Defendant’s Exhibit B.) Mr. Orr
informed the district court that, “I guess the main thing that I was trying to accomplish
was the possibility of getting the work release program so that I could use that money
for paying child support or to support my family in general. At this point in time, with the
length of my sentence, that would be an impossibility, which is shown by that matrix
[Defendant’s Exhibit G].” (Tr., p.58, Ls.15-22.)
Mr. Orr also informed the court that, “I have been working as a TA since I have
been incarcerated out at ISCI – or ICC, sorry. I have been doing that for about two
months.

That was what the letter to Ms. Archibald [Defendant’s Exhibit D] was in

reference to, that was my hiring letter. My letter to her as part of an interview. So I help
the students there to earn their GED’s.”

(Tr., p.59, Ls.1-6.)

In his letter to

Ms. Archibald, Mr. Orr explained that he had a background in computer science and
had been a software engineer for ten years. (Defendant’s Exhibit D.) Mr. Orr believed
that he could be an asset to her class because of his skills and his positive attitude.
(Defendant’s Exhibit D.) He wanted to use his skills to help people in Ada County study
for their GED. (Defendant’s Exhibit D.)
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Further, Mr. Orr had “been involved in the Sagebrush Program, which is a
volunteer program to basically plant 60,000 sagebrush plants for rehabilitation in areas
where there have been destruction due to fire and some other cause.” (Tr., p.59, Ls.711.) Finally, Mr. Orr had been in close contact with his family and had support from
them. (Tr., p.59, Ls.13-15.)
Considering that he wished to support his family through child support payments,
had the support of his family, and was doing well while incarcerated, Mr. Orr respectfully
submits that the district court abused its discretion by denying his Rule 35 motions.
CONCLUSION
Mr. Orr respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court
for a new Rule 35 hearing.
DATED this 27th day of January, 2016.

___________/s/______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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